The validity of the underlying citation was upheld in a
decision dated March 23, 1984 (WEVA 84-60-R) .  As set forth
above, the parties have stipulated that a violation existed
as described in the order.  The issue remaining for resolu-
tion with respect to the validity of this (d) (1) order is,
therefore, unwarrantable failure.  Old Ben Coal Company, 1
FMSHRC 1954, 1959 (1979).  Unwarrantable failure exists
where the operator failed to correct conditions it knew or
should have known existed or which it failed to correct
because of a lack of due diligence or because of indif-
ference or lack of reasonable care.  Zeigler Coal Company, 7
IBMA 280 (1977).

It was reported in the preshift books that from Novem-
ber 14 to November 28 the belt needed dusting (Tr. 15) .  The
operator's witnesses allege that the entry "needs dusted" in
the preshift and onshift reports did not refer to float coal
dust.  However, this entry was the only one ever made to de-
scribe the condition of the belt.  The onshift report for
the very shift on which the order was issued contained an
entry "needs dusted".  The operator has stipulated the exis-
tence of float coal dust in this instance.  (Tr. 6)  A
review of all of the evidence renders more persuasive the
inspector's testimony, that based upon his experience the
entry "needs dusted" in the preshift and on shift books
indicated the presence of float coal dust (Tr. 60-66) .

In addition, in more than three fourths of the reports,
it was also recorded that there was work in progress (Tr.
16-17, 60).  Mr. Phares, the belt cleaner who was working
the midnight shift when the subject order was issued, tes-
tified about his work on the belt during this two week
period (Tr. 126, 158-161).  Each day he dragged the belt and
worked 'on the areas which needed float dust cleared away
(Tr. 126).  He also checked the drive for splices, rock
dusted the drive, checked the take up rollers, and made sure
that the drive was running safely and water was correctly
put on the belts (Tr. 134).  Mr. Phares testified that there
was a belt cleaner on another shift, Mr. Carr, who had been
working the afternoon shift before the order was issued (Tr.
127, 149).  Mr. Phares and Mr. Carr rotated shifts (Tr.
127).  Mr. Carr did not testify and the witnesses who did
testify did not know exactly what his duties were or how
much time he spent cleaning the belt (Tr. 127, 149-150, 249-
250) .

As demonstrated by the preshift books and the testimony
at the hearing, this is not a case where the operator did
not work on the belt.  The record shows that work was done
on the belt throughout the period, but it also shows that
the work done was never enough to entirely clean up the
belt.  Mr. Phares testified that on one occasion, he had
been able to clean the entire belt up to the tailpiece in
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